THE RIGHT TO INFORMATION COMISSION
ACCRA
20™ FEBRUARY, 2023

AFR NO: RTIC/AFR/43/2022

PIUS ASIEDU APPLICANT
H/NO.331/13

9 NAA ADOKAILEY ST

ACCRA

AND

NATIONAL SECURITY CORDINATOR RESPONDENT
MINISTRY OF NATIONAL SECURITY
ACCRA

DECISION BY THE RIGHT TO INFORMATION COMMISSION IN RESPECT OF
THE APPLICATION FOR REVIEW FILED BY PIUS ASIEDU AGAINST REFUSAL
BY THE MINISTRY OF NATIONAL SECURITY TO RELEASE INFORMATION
REQUESTED BY PIUS ASIEDU

FACTS

The application for information involved in this case was made by Pius Asiedu (hereafter “The
Applicant”). The Applicant applied to the Right to Information Commission (“The
Commission”) for a review of the refusal by National Security (“The Respondent™) to grant the
Applicant access to the information he applied for. The application for review was dated 4™
October, 2022. The Applicant’s request for information dated 9™ August, 2022 was addressed to
the Information Officer of the Respondent institution. Since the request did not receive response
from the Respondent, the Applicant deemed it as denied. Upon the denial by the Information
Officer, the Applicant applied for an internal review to the National Security Coordinator in a
letter dated 1% September, 2022. The Applicant did not receive any response to this application

either. The Applicant therefore wrote to the Commission secking a review of the denial

decision.
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The Commission, as part of its investigative methods, wrote to the Respondent in a letter dated
24" October, 2022 asking for the reasons for denying the Applicant’s request for information. As
of the date of this determination by the Commission, the Respondent has failed, refused and/or

neglected to provide the information the Applicant requested for.

The information requested for by the Applicant is reproduced here for ease of reference:

“In detail, I humbly beg your office to furnish me with a complete and accurate information on
how far the forensic investigations being done on one Collins Quarcoo (a.k.a Kola), a National
Security Officer stationed at the Jubilee House has reached and what has happened to the
weapon (pistol) he used in the sporadic shooting at the collations Centre in Ablekuma Central

Constituency (ABC) during the 2020 general election.

Again you are required to explain to me why the said investigation has taken this long without
giving any information on the progress of the investigation to the stakeholders involved (i.e the
Police investigator) even though he has writtén to you on two occasions requesting for

information regarding the investigation.

In addition, why the Suspect is still at post at the Jubilee House without any interdiction while

the investigation is ongoing.

Aside the above-mentioned requests, I will appreciate if you can add any other materials
concerning this particular case that will help me understand the process being used for the

investigation.”

Consequent upon the failure of the Respondent to respond to the Commission’s letter, the
Commission is inclined to apply the relevant provisions of the Right to Information Act, 2019

(Act 989) to determine whether the information requested for is exempt from disclosure.

ISSUE FOR DETERMINATION

Based on the facts of this case, the following issue can be deduced for resolution: Whether or not

the information requested for is exempt under Act 989?
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RESOLUTION OF ISSUE SET DOWN FOR DETERMINATION

The issue set down for determination becomes germane because under section 27 of Act 989, the
grounds upon which a public institution may refuse access to information are where the
application is manifestly frivolous or vexatious, and where the information being requested for is
exempt from disclosure. The Commission finds as a fact that, from the nature of the information
requested for by the Applicant’s request, the application is not one that can be said to be

manifestly frivolous or vexatious.

According to Section 23 (1) and (2) of Act 989, upon receipt of an application for information,
the Information Officer of the public institution concerned shall make a decision on the
application within fourteen (14) days from the date of receipt of the application. Section 23(10)

and (2) provides as follows:

“23. (1) Where an application for access is reccived by a public institution, the
information officer shall take a decision __oii the application and send a written notice to

the applicant within fourteen days from the date of receipt of the application.
(2) The notice shall state
(a) whether or not access to the informaiion will be given, and

(b) whether access to only a part of the information can be given and the reason for

giving only a part”.

What then happens where the Information Officer fails to make a decision on an application?

The answer is found in Section 23 (5) of Act 989, which states that:

“Where the Information Officer fails to determine an application within fourteen days
after the application is received by the public institution, the application is deemed to have

been refused and the applicant has the right to scek redress under Sections 31 to 39.”

This was the course taken by the applicant herein to lodge an internal review application with the
National Security Coordinator of the Respondent institution, who had to make a decision within

15 days of receipt of the internal review application. The obligation of the National Security
3




Coordinator of the Respondent institution who is the head of the public institution as envisaged

by Act 989 is stipulated by Section 33 (1) of Act 989:

“33. (1) The head of the public institution to whom a request for intcrnal review is made
shall, as soon as reasonably practicable, but in any event within fifteen days of receipt

of the request

(a) make a decision; and

(b) notify the applicant of that decision in writing.”

Failure by the National Security Coordinator of the Respondent institution to make a decision on
the Applicant’s internal review application amounted to a denial of the Applicant’s application

under Section 35 of Act 989:

“35. Where the head of a public institution fails to give a decision on a request for
internal review within 15 days, the head of that public institution is deemed to have

affirmed the original decision of the inf_ﬁrmation officer.”

The failure by the National Security Coordinator of the Respondent institution to respond to the
internal review application of the Applicant meant that the Applicant had exhausted the internal
review procedure envisaged under Section 66 of Act 989. Having thus exhausted the internal
review procedure, the Applicant became entitled under Section 65 of Act 989 to apply to the
Commission for a review of the Respondent’s decision to deny his application. The relevant

provisions state as follows:

“65. (1) A person who is dissatisfied with a decision of a public institution or a

relevant private body, may apply to the Commission for a review of the decision.
66. Subject to subsections (1) and (2) of Section 65, an application to

(a) the Commission for a review of the decision of a public institution shall only be
made to the Commission after the applicant has exhausted all rights of internal

review offered by the public institution or relevant private body...”

As has already been pointed out in the opening stages of this decision, the Commission wrote to

the Respondent asking for reasons for failing to furnish the Applicant with the information he
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requested for. The Commission disapproves of the posture of the Respondent in the instant case
and hereby makes it clear that, under Act 989, there is no public institution that is exempt from
being called upon to disclose or release information; it is certain categories of information that
are exempt from disclosure. These categories of exempt information can be found from sections

510 16 of Act 989.

Upon review of the information requested by the Applicant, the Commission does not find the
bulk of it as falling within the range of exempt information envisaged by the Act. Pertaining to
the information that is not exempt, first, the Applicant is only asking for explanation ““...why the
said investigation has taken this long without giving any information on the progress to the
stakeholder involved (i.e. the Police investigator) even though he has written to you on two
occasions requesting for information regarding the investigation.” The Commission finds that
this request does not bother specifically on any information that directly falls out of the
investigation but just an explanation for the delay in concluding the investigation. Such an

explanation does not find identifiable space under any of the exemptions.

Secondly, the second request is in connection with *.-xwhy the suspect is still at post at the
Jubilee House without any interdic¢tion while the investigation is ongoing.” The Commission
finds this request as a simple enquiry that does not pernieate the actual investigation being
undertaken by the Respondent Institution. Needless to say, the answer to this request does not
stand to affect the ongoing investigation or pertain to any information whose release can be said

to be exempt under Act 989.

The part of the information requested which the Commission finds to be exempt from disclosure
falls under section 7 (1) (b), (c) of Act 989. The request entails “...a complete and accurate
information on how far the forensic investigations being done on one Collins Quarcoo (a.k.a.
Kola), a National Security Officer stationed at the Jubilee House has reached and what has
happened to the weapon (pistol) he used in the sporadic shooting at the collations Centre in
Ablekuma Cenral Constituency (ABC) during the 2020 general election.” The Commission

finds that the information being requested here has the potential to reveal investigation

Y Ao e ~X
A SRR AT * ]
\ . /
WO\ R 0.BOXYKI17I, A *4
NN\ Al KANDA 208/
L 2 — s _./

b Sl S/ - e e
Nt/ C OF GHANR
————



techniques and procedures being used or even prejudice the investigation. The relevant provision
states as follows:
“7. (1) Information is exempt from disclosure where the information contains matters
which if disclosed can reasonably be expected to

(b) prejudice the investigation of a contravention or possible contravention of an
enactment,

(c) reveal investigation techniques and procedures in use or likely to be used in law

enforcement.”

The Commission finds that if any request for information can be entertained at all, it should be in

respect of the possible time frame within which the investigation shall be concluded.”

Based on the above positions taken by the Comumission, it therefore resolves the issue set down
for determination by holding that the Applicant’s request regarding explanation as to why the
investigation has taken long and why the suspect.is.still at post is information that is not exempt
from disclosure under Act 989. This is pa_ll'iicularly sa since, as found as a fact by the

Commission, the application by the Applicant is also not frivolous or vexatious.

FINAL ORDERS

Under Section 43 (2) (¢) of Act 989, the Commission is clothed with the power to

“make any determination as the Commission considers just and equitable including

issuing recommendations or penalties in matters before the Commission.”

In the circumstances of this case, since the requested pieces of information are not exempt
information and the Applicant is entitled to be furnished with same, the Commission hereby
invokes its jurisdiction under section 44 (c) of Act 989 to take appropriate action necessary to
resolve the Applicant’s complaint. Section 44 (c) reads;

“44. To achieve its object, the Commission shall

(c) take appropriate action that is necessary to enable the Commission resolve a

complaint before it.
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Moreover, according to section 71 (4) of Act 989, “The Commission may issue directives that

the Commission considers nccessary for the enforcement of its decisions.”

Based on Sections 43(2) (¢), 44 (c), and 71(4) of Act 989, the Commission hereby makes the

following specific orders directed at the National Security Coordinator:

a. Based on the Respondent’s failure to make decisions on the Applicant’s application
lodged with it, the Respondent has clearly failed to perform its obligation under Act
989. Such a posture by the Respondent militates against the right of access to
information enshrined under Article 21(1) (f) of the 1992 Constitution of Ghana and
affirmed by Act 989 and same ought to be disapproved in strong terms. For this
reason, an administrative penalty of GH¢ 50,000.00 is imposed on the Respondent
and this shall be payable to the Commission not later than 14 days after receipt of
this decision of the Commission by.the Respondent. The penalty so imposed shall
attract an additional default penalty rate of 10% on the principal penalty sum of

GH¢ 50,000.00 in the event of default for any additional 14 days thereafter.

b. The National Security Coordinator shall ensure that the following pieces of
information are released to the Applicant not later 14 days after receipt of this
decision by the Commission:
£ Explanation why the forensic investigations being done on one Collins
Quarcoo (a.k.a. Kola), a National Security Officer stationed at the Jubilee
House has taken long without giving any information on the progress of the
investigations to the stakeholder involved (i.e. the Police investigator) even
though he has written to you on two occasions requesting for information
regarding the investigations.

ii. Explanation as to why the suspect is still at post at the Jubilee House without
any interdiction while the investigations are ongoing.

ii, The time frame within which the investigations shall be concluded.
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iv. The time when the forensic report on the investigations shall be ready and
published so that the public may become aware of the outcome of the
investigations.

c. The information ordered to be released to the Applicant under Paragraph (b) supra
shall attract a reasonable charge of GH¢0.27 per page, where it is being released in
hard copy. If the information is to be released in PDF format, a fee or charge of

GHg¢0.29 should be applied for the information per page.
The Commission hereby points out that the Applicant’s last request cannot be ordered against the
Respondent. That request was couched in the following terms: “Aside the above-mentioned
requests, I will appreciate if you can add any other materials concerning this particular
case that will help me understand the process being used for the investigation.” Under
section 18 (1) (b), an application to access inﬁwm::llion ought to “contain sufficient description or
particulars to enable the information to be idcnf:'iﬁ&:'d.“ The Commission is of the considered view

that the Applicant’s last request does not contain sufficient description or particulars so as to

enable the Respondent to identify same:
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