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INTRODUCTION

According to section 70 of the Right to Information Act, 2019 (Act 989), “A public
institution, a relevant private body or an interested party shall assist the
Commission in the course of an application or investigation.” Reference to this
section of Act 989 becomes germane to point out an important duty bestowed on

institutions and persons when it comes to the work of the Right to Information
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Commission (the Commission). In the instant case, two institutions failed and/or
refused to respond to the Commission’s request for assistance in the course of
investigations. This accounted for delay in resolving the complaint lodged with

the Commission in this case.

Mr. Manasseh Azuri Awuni of the Fourth Estate is the Applicant in this case.
The Office of the President is the Respondent. The Applicant and the Respondent

are the parties in this case.

FACTS OF THE CASE

From the documents available to the Commission, on December 2, 2021, the
Applicant applied to the Information Officer of the Jubilee House requesting for
some pieces of information. The Applicant made the application in exercise of his
right to information under Article 21(1) (f) of the 1992 Constitution of Ghana and
section 18 of Act 989. The Applicant also purported to make the application
pursuant to public interest in line with his job as a journalist. The Applicant’s
request for information, identified herein as Exhibit 1, is reproduced hereunder

in extenso and verbatim:

(1) Any assessment report of the current state of the Dassault Falcon 900- EXE
presidential jet, if any, that suggests that the current presidential jet is
technically unfit for certain travels.

(2) From May 16-25, 2021, President Akuffo-Addo embarked on a three-nation

tour of France, Belgium and South Africa.

Information available to The Fourth Estate indicates that the president used
Airbus ACJ320NC owned by Acropolis Aviation based in Farnborough , UK,
and registered as G-KELT.

I kindly request;

Information on the procurement process leading to the renting of this jet.




L Was the procurement done directly with Acropolis Aviation or it was
done through an intermediary. If the service of the jet was procured
through an intermediary, how much did the service of the intermediary
cost the state?

I The cost of the jet in the travel to all the three countries.

1L The number of people who accompanied the president on this tour.

IV. At the same time the president was on that visit, the Presidential jet
Falcon 900 was alleged to have been flown to France. What was it there
for, and who was on board the jet?

(3) On July 27, 2021, President Akuffo-Addo travelled to the UK to attend the

Global Education Summit. Again, on August 22, 2021, the President was

on a state visit to Germany.

The information available to us suggests that the president used Boeing 737-
900ER BBJ3 with Manufacturer Serial Number (MSN) 62515 and Line Number
5659 and operated by Global Jet, Luxembourg for these two trips.

I write to request:

L Confirmation of the above information and information on the
procurement process leading to the renting of this jet.

IL Was this procurement done directly with Global Jet, Luxembourg, or it
was done through an intermediary. If it was done through an
intermediary, how much did the service of the intermediary cost the
state?

IIL The cost of travel to the two countries.

IV.  The number of people who accompanied the president on these visits.

V. While the president was in the United Kingdom, information available
to us indicates that Ghana’s presidential jet was flown to Lusaka,
Zambia and Kumasi.

VL Who used the presidential jet and for what purposes were they used

while the president was in the United Kingdom?
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(4).

On September 17, 2021, the president travelled to the United States to attend the

76th Session of the United Nations General Assembly in New York.

Information available to The Fourth Estate suggests the president used Boeing
737-900ER BBJ3 with Manufacturer Serial Number (MSN) 62515 and Line Number
5659.

The airline registered as LX-DIO is operated by Global Jet Luxembourg.
I kindly request;

L Information on the procurement process leading to the renting of this jet.

IL Was the procurement done directly with Global Jet, Luxembourg or it was
done through an intermediary. If there was an intermediary, how much
did that service cost the state?

I The cost of travel to the United States.

1v. The number of people who accompanied the president on this visit.

(5)-

Recently, the President also embarked on two travels, to the Climate Change

Conference and his ongoing visit to the United States.
I 'will like [to] request information on:

L Whether he used the Presidential jet or he went in a rented jet.
IL How much it cost the state to rent the jets for these two travels if he
traveled in a rented jet.

11 The number of persons on the trips.
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On 19t% January, 2022, under the hand of the Chief of Staff, Hon. Akosua Frema
Osei-Opare, the Respondent responded to the Applicant’s request for
information. This is identified in this determination as Exhibit 2. It is in order
that the Respondent’s response, in relevance to this determination, is also

reproduced in extenso and verbatim:

Reference is made to your letter dated 24 December, 2021, invoking article 21(1)
(f) of the Constitution and section 18 of the Right to Information Act, 2019 (Act 989)

(“RTI Act”) requesting for information regarding the President’s travels.

As you are aware, article 21(1) (f) guarantees the right of all persons in Ghana to
information subject to such qualifications and laws as are necessary in a
democratic society. The RTI Act, which was passed by Parliament and assented
to by the President on 21st May, 2019, provides the framework within which a

person may exercise the right to information.

Your request for access to information on the President’s travel has been carefully
considered and I have found that the information requested falls within the kinds
of information classified as “exempt for disclosure” by the RTI Act, as the

information requested relates to:

(i) the movement and travels of the President, the Commander-in-Chief of
the Ghana Armed Forces, which information is a matter of national
security;

(i1) information on the processes leading to the choice by the President of a
specific aircraft for his travels and the manner of those travels; and

(iii)  the presidential jet is part of the defence equipment of the Ghana Armed
Forces and thus, its use is part of the defence mechanisms of the

Republic.

The information requested is therefore exempt under sections 5 (1) (b) (i1), 9 (1) (a)
and 9 (2) of the RTI Act. Furthermore, the Minister for National Security, in response

to a question in Parliament on the same matter, declined to make any disclosures
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on the cost of the President’s recent travels as such disclosure has the potential to

compromise the security of the entire State.

Accordingly, pursuant to sections 23 (4) and 27 (1) (b) of the RTI Act, your request

is hereby refused for the reasons above.

Not satisfied with the decision of the Chief of Staff on his request for information,
the Applicant applied to the President in a letter dated 10t February, 2022 (and
received on 11t February, 2022) for internal review of the Chief of Staff’s
decision. The internal review application is to be identified as Exhibit 3. In
Exhibit 3, the Applicant contended that, in line with section 5 (2) of Act 989,
information about the President’s travels and their costs was statistical and
factual and so was not exempt from disclosure. The Applicant also contended
that the information he requested for accorded with the public interest and
exposure of abuse of authority by the President and so the request was in line
with section 17 (1) (d), (e) of Act 989. For the Applicant, the information he
requested for was to assist in his story as a journalist to enhance “public

accountability.”

Since the Applicant did not receive any response to Exhibit 3, he applied to the
Commission on 4t March, 2022 for a review of the Respondent’s failure to give
him the information he requested for. This application for review is Exhibit 4.
Upon receipt of Exhibit 4, and being in the known that the Minister for National
Security answered a question on the President’s travels and their costs in
Parliament, the Commission, on 25% April, 2022, wrote to Parliament requesting
to be furnished with the parliamentary hansard on those proceedings. This was
to assist the Commission in its determination of the application for review filed
by the Applicant. After several months of waiting for a response from Parliament
and doing series of follow-ups, Parliament failed and/or refused to assist the
Commission with the information it requested for. The Commission’s request for

the parliamentary hansard shall be identified as Exhibit 5.
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Consequent upon the failure of Parliament to respond to Exhibit 5, the
Commission decided to seek information regarding the answer given by the
Minister for National Security from the Minister himself. The Commission,
therefore, wrote to the Minister for National Security on 12t October, 2022 (and
received on 13t October, 2022) requesting for a copy of his answer given in
Parliament regarding the President’s travels and their costs. This letter is Exhibit
6 in this determination. As of the time of this determination, no response had

been received for Exhibit 6 despite follow-ups.

ISSUE FOR DETERMINATION

From the facts of this case, the Commission sets for its determination the issue:
Whether or not information pertaining to the President’s foreign travels and their
cost implications is exempt from disclosure on account of being prejudicial to the

security of the State.

FINDING OF FACT

From the information about this case available to the Commission, it finds as a
fact that there is no evidence regarding abuse of authority or neglect by the
President in the performance of his duty to protect the public purse. Such a
determination does not lie to be made lightly, but after an empirical investigation

made by relevant institutions and agencies.

RESOLUTION OF ISSUE SET DOWN FOR DETERMINATION

Information exempt from disclosure has been spelt out from under sections 5-
16 of Act 989. Among the exempt classes of information, two sections that come

into play in resolving the issue set down for determination are sections 5 and 9.

e
ZTORMATION Cars
QUEORMATION €057\

2 4 JAN 228

p. 0. BOX YK 1179,
KANDA



Whilst section 5 deals with information for the President or the Vice-President,
section 9 deals with information that affects the security of the State. Indeed,
these are the provisions resorted to by the Respondent to deny the Applicant’s
request. It is important for the Commission to reproduce these two sections of
Act 989 since they are the reasons canvassed in Exhibit 2 for denying the

Applicant’s request.

For ease of reference and verification, these are the relevant provisions in

sections 5 and 9 of Act 989:
5. (1) Information is exempt from disclosure where the information
(b) contains matters the disclosure of which would reveal information
concerning opinion, advice, deliberation, recommendation, minutes
or consultation made or given to the President or the Vice-President
and is likely to

(i) undermine the deliberative process on the part of the
President
or of the Vice-President; or

(ii prejudice national security.

(2) Information which contains factual or statistical data is not exempt

information.

9. (1) Information is exempt from disclosure if the disclosure of that

information can reasonably be expected to

(a) damage or prejudice the defence of the Republic or a Joreign State
allied to or friendly with the Republic, or...

(2) Subject to article 135 of the 1992 Constitution, information created
by or in the custody of the Ghana Armed Forces or the security and
intelligence agencies established under the Security and Intelligence
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Agencies Act, 1996 (Act 526) which is likely to threaten the security of the
State is exempt information.

From the above provisions, the following references are of prime concern when
it comes to disclosure of information: “national security,” “defence of the
Republic,” and “security of the State.” These are the ultimate considerations that
exempt disclosure of information. In other words, where the disclosure of the
information stands to affect or prejudice national security, defence of the
Republic, or security of the State, then the disclosure cannot be allowed. It is
instructive to note that when the President travels, he moves with other officers
of the State. The question then is, can the security of the President and these
other officers he travels with be equated to the security of the State, national
security or defence of the Republic? The Commission answers this question in
the affirmative. This is because whatever affects the security of the President and
his entourage invariably has the potential to affect the security of Ghana. That
said, then it stands to reason that if the information requested by the Applicant
has the potential to expose the security of the President and his entourage, then
that information, by the spirit and letter of sections 5 (1) (b) (ii) and 9 (1} (a), (2)

of Act 989, should be exempt from disclosure.

An examination of the Applicant’s request shows that he requests information
regarding the costs of the hiring of aircrafts for the President’s travels as well as
the procurement processes founding the hiring of those aircrafts. In fact, the
Applicant has named specific aircrafts purportedly hired for the President’s
travels and the companies those aircrafts belong to. The Applicant also wants to
know the number of people that accompanied the President on those travels as
well as the state and movement of Ghana’s presidential jet, the Dassault Falcon

900-EXE.

A critical assessment of each of the above requests by the Applicant shows that
responses to those requests, in one way or the other, reveal information about

the President’s movement: the number of people he normally travels with, the




type of aircraft that is normally hired for his travels and the companies whose
aircrafts are normally hired, the movement of the presidential jet. All these are
things that pertain to the President’s security, the security of his movements,
the security of the officers he travels with; all feeding into national security or
security of the State. Information in that respect should therefore be exempt from

disclosure in accordance with sections 5 (1) (b) (ii) and 9 (1) (a), (2) of Act 989.

The Commission can also not ignore the fact that the presidential jet, Dassault
Falcon 900-EXE is part of the defence equipment of the Ghana Armed Forces
and so its use and movement cannot be divorced from defence mechanisms of
the State. That being the case, information regarding the movement of the
presidential jet is something that resides in the sole custody of the Ghana Armed
Forces and so, by section 9 (2) of Act 989, that information ought to be exempt

from disclosure.

A very important fact to be taken into account, also, is the response given by the
Minister for National Security, Mr. Albert Kan-Dapaah to Parliament on 17%
December, 2021 when he was summoned to answer questions pertaining to the
cost of the President’s travels. These are the words of the Honourable Minister
for National Security before Parliament: “Recent official travels to France,
Belgium and South Africa by His Excellency the President, are paid for out of the
official funds of the Ministry of National Security. Mr. Speaker, payments out of
the Ministry’s operational funds are treated with confidentiality and state
secrecy, and it is not the general practice in the intelligence community, here
and elsewhere, to make the suggested disclosures public.” This response by the
Minister for National Security to Parliament shoals up the argument for
exemption from disclosure information regarding the costs of the President’s

travels.

So, how about the Applicant’s argument in Exhibit 3 making reference to section
5 (2) of Act 989? Section 5 (2) says that “Information which contains factual or

statistical data is not exempt information.” It ought to be pointed out that the
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Commission finds it difficult to see which portion of the Applicant’s requests is
factual or otherwise. This is because the Applicant makes reference to
information available to his media organisation regarding the aircrafts hired for
the President’s travels, the companies that own those aircrafts, and the
movements of the presidential jet. Without confirmation or otherwise by the
Ghana Armed Forces and the Ministry for National Security, the Commission
finds it difficult to know whether or not the information secured by the

Applicant’s media organisation is factual.

When it comes to the statistical information referenced in section 5 (2) of Act
089, since the Act is silent in section 84 (the interpretations section) on what
constitutes statistical information or data, the Commission takes a cue from the

definition of statistical information given by Statistics Canada

(www 150.statcan.ge.ca):

Statistical information is data that has been recorded, classified, organized,
related, or interpreted within a framework so that meaning emerges. Statistical
information that is communicated to information users should help them
understand the story told by the data and communicate to them the quality of
the information that is presented. Statistical information can be presented in

various formats: texts, tables, graphs, infographics, videos, or even databases.

By this definition, the Commission can only assume that, by the Applicant’s
reference to section 5 (2) of Act 989, he is saying that the information he
requested from the Respondent is data that is based on figures. The Commission
can agree to that contention, but the point is that where those figures tell on the
security of the President and his entourage and therefore the national security
or security of the State, then that “figures” or statistical information ought to be

exempted from disclosure under Act 989 (per sections 5 (1) (b) (i) and 9 (1) (a),
(2))-
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Another argument advanced by the Applicant in Exhibit 3 is the need for the
information he requested for to be disclosed based on protection of the public

interest. In this regard, the Applicant argued thus:

Moreover, the issue concerning the President’s hiring and travels in a private jet
is an issue of public interest that has generated fierce debate and discussion in

parliament, the media and the general public.

For many citizens, the issue borders on the abuse of authority by the President
and neglect in the performance of his official function of protecting the public
purse, especially when the state has a functionfal] presidential jet in Dassault
Facoln 900-EXE, which is being used by some heads of States in the West
African sub-region. My request, therefore, relates to the public interest and abuse

of authority, in accordance with section 17(1)(d)(e)...
What are the words of section 17 (1)(d)(e) of Act 9897

17. (1) Despite a provision of this Act on information exempt from
disclosure, information is not exempt from disclosure if the disclosure of

the information reveals evidence of

(d) an abuse of authority or a neglect in the performance of an official
Junction; or

(e) any other matter of public interest

and the benefits of disclosure clearly outweighs the harm or danger that

the disclosure will cause.

Section 17 (1) of Act 989 creates what is termed in right to information circles as
“The Harm’s Test.” In simple terms, where the benefits of disclosure of
information exempt from disclosure outweigh the benefits of non-disclosure, the
information can be disclosed. But is that the case in our instant scenario? To
start with, the Applicant raises the allegation of abuse of authority by the
President in the hiring of private jets for his travels and in the use or non-use of

I eemany
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the presidential jet. As found as a fact by the Commission, there is no evidence
of abuse of authority by the President or anybody. In fact, the Commaission is not
in a position to affirm this damning allegation simply based on the fact that there
is hiring of private jet for the President’s travels or that the President travels with
an entourage of public officials or even that there is a use or non-use of the
presidential jet. The Commission does not have any empirical basis to affirm this
allegation and to admit same as a basis to order for release of information which
is exempt from disclosure; a disclosure which has the potential to imperil the

security of the President and for that matter that security of the State.

The Applicant also argues that his request for information is premised on the
public interest because the issue about the President’s travels and their cost
implication has engendered fierce debates and discussions in Parliament, the
media, and among the general public. The Commission is of the considered view
that arguments about public interest should be taken cautiously. This is
because, elsewhere in the Western world (if we are to take a positive cue), public
interest arguments are backed with concrete evidence such as collation of
signatures of large numbers of people. An issue does not assume a public
interest dimension simply because some groups of persons are discussing or
debating same. A mere claim of public interest by the Applicant does not
necessarily make the issue regarding the President’s travels and their cost

implications one of a public interest.

Having said this, it is important for the Commission to apply “The Harm’s Test”
because that is an important proviso in section 17 (1) of Act 989 for an exempt
information to be disclosed. The Commission therefore asks the question, does
the benefit of disclosing information regarding the President’s travels and
movement of the presidential jet outweigh the danger of exposing the security of
the President and his entourage and for that matter the security of the State?
The Commission cannot find a basis to answer this question in the affirmative.

The security of the President and his entourage i.e. the security of the State can

J
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never be subservient to the interest or curiosity of people to know the cost of the

President’s travels and his travel itinerary.

The issue set down for determination is: Whether or not information pertaining
to the President’s foreign travels and their cost implications is exempt from

disclosure on account of being prejudicial to the security of the State?

Based on the positions taken by the Commission in this determination, it hereby
resolves the issue set down for determination by holding that information
pertaining to the President’s foreign travels and their cost implications is exempt
from disclosure on account of being prejudicial to the security of the State. The
exemption also covers information regarding the movement of the presidential

jet Dassault Falcon 900-EXE.

Before the Commission makes its final orders, it hereby makes this important
clarification for purposes of guiding future applications for information directed
at the presidency. The administrative head at the presidency is the Chief of Staff
(although there is also a Chief Director). This means that an application for
information, in the first instance, should be addressed to the Information Officer
at the presidency. Beyond the Information Officer, the internal review application
should be addressed to the Chief of Staff, and not to the President. As can be
seen from the facts and exhibits of this case, the Applicant addressed the internal

review application to the President. This was not proper.

Another point the Commission wishes to reiterate is the posture adopted by
Parliament and the Minister for National Security not to respond to the
Commission’s request for assistance during its investigation into the facts of this
case. That posture flouts the obligation on public institutions under section 70
of Act 989 to assist the Commission in the course of investigation or an
application. It is a posture that militates against the smooth implementation of

Act 989, and the posture of Parliament and the Minister for National Security is
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not commendable. They could have done better. A similar posture by a public

institution in future may be met with a punitive order by the Commission.

FINAL ORDERS

Under Section 43 (2) (c) of Act 989, the Commission is clothed with the power
to “make any determination as the Commission considers just and
equitable including issuing recommendations or penalties in matters

before the Commission.”

Proceeding on strength of the power furnished under Sections 43(2) (c) of Act
989, the Commission hereby makes the following order:

Since the information requested by the Applicant from the Respondent is
exempt from disclosure in terms of sections 5 (1)(b)(ii) and 9 (1)(a), (2) of Act
989, same cannot be released to the Applicant.

YAW SARPONG BOATENG, Esq
EXECUTIVE SECRETARY
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