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DETERMINATION IN RESPECT OF APPLICATION FOR REVIEW FILED BY MR.
KWAKU KROBEA ASANTE AGAINST REFUSAL TO RELEASE INFORMATION
REQUESTED BY MR. KWAKU KROBEA ASANTE

This determination falls out of various communications received by the Right to Information
Commission (“The Commission”) from Kwaku Krobea Asante (“The Applicant™) and the Public
Procurement Authority (hereafter “The Respondent”). The communications pertain to a request
for information made by the Applicant to the Respondent. The Applicant made an application to
the Respondent requesting for “a copy of the approval documents on the contractual agreement
between the China Civil Engineering Construction Corporation and the Government of Ghana to

undertake the Kumasi — Bechem 100km (central spine) railway construction project in 2019

From a letter dated 13" August 2021 received by the Commission from the Respondent, the
Respondent stated that it received a letter from the Applicant on 29" March, 2021 requesting for
certain information. The letter further indicated that a response was sent to the Applicant on 21%
April 2021, referring the Applicant to the Ghana Railway Development Authority or the Ministry

for Railway Development either of which was the relevant institution to respond to his request for
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information. Another application was sent to the head of the Respondent institution by the
Applicant for internal review on 27" May, 2021 to which a response was given on 5" July, 2021
confirming the earlier response given on 21* April, 2021. The Applicant however indicated that

he only received the response dated 5t July and not the earlier response that was given by the

Respondent on 21* April, 2021.

The Applicant therefore brought an application to the Commission upon what he describes as a
failure to receive response to his application to Respondent. The Commission, upon receipt of the
Applicant’s appeal for review, wrote to the Respondent on 215 July, 2021 asking for justification
for the refusal of the Applicant’s application. The letter was received by the Respondent on 2and
July, 2021 and a response received on 13" August, 2021 in which the Respondent indicated that
the Applicant had been referred to the Ghana Railway Development Authority or the Ministry for
Railway Development either of which is the relevant institution likely to hold the information
requested. The Respondent produced to the Commission the two letters which it says were the

responses to the Applicant’s applications to the information officer and for internal review.

The Commission would like to draw the attention of the Parties to section 20 of the Right to

Information Act, 2019 (Act 989). Section 20 provides as follows:
Section 20

(1) Where a public institution is unable to deal with an application because the information
requested
(a) is not in the custody or control of the public institution, but to the knowledge of the
public institution, it is held by another public institution, or
(b) is in the custody of the public institution but it is more closely related to the Sfunctions

of another public institution,
the information officer shall, within two days of the receipt of the application,

(c) refer the applicant to the relevant public institution; or
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(d) transfer the application to the relevant public institution and give written notice of

the transfer to the applicant.

Per section 2(}‘of Act 989, there are two options available to a public institution where that public
‘nstitution is unable to deal with an application because the information is not in the custody of
that public institution or is related more to the functions of another public institution. These options
are either to transfer the application to the public institution that has custody of the requested
information and give written notice to the Applicant or refer the applicant to the relevant public

institution.

From the letter received by the Commission on 13" August, 2021, the Respondent referred the
Applicant to the Ghana Railway Development Authority or the Ministry for Railway Development
indicating that the information sought by the Applicant is not in the custody of the Respondent.
The Applicant’s initial request was made on 29" March 2021. The Information Officer had two
(2) days in accordance w'ith section 20 of Act 989 to refer the Applicant to the relevant public
institution. The Respondent responded to the application on 21% April, 2021, therefore, the time

within which it was to respond had lapsed.

But does the fact that the time within which the Respondent was to respond had lapsed mean that
the Applicant was not validly referred to the relevant institutions i.e. Ghana Railway Development
Authority or the Ministry for Railway Development? The Commission does not think so. The
Applicant. in an email sent on 30" August 2021, indicated that he did not receive the 215 April
2021 response from the Respondent. However, the Respondent has furnished evidence of the letter
that was written to the applicant on 21* April 2021 and the second letter sent on 5% July 2021
affirming its earlier response of 21%* April 2021. The Applicant confirmed receipt of the latter
letter. In that regard, the Applicant can be said to have been referred to the Ghana Railway
Development Authority or the Ministry for Railway Development as the relevant public

institutions likely to hold the information requested.

As part of the functions of the Commission, section 44 (a) vests it with the power to “take

appropriate action that is necessary to enable the Commission resolve a complaint before it.”
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Proceeding on the basis of this power and consequent upon the foregoing situation referred to in
the immediately preceding paragraph, the Commission hereby orders the Applicant, Mr. Kwaku

Krobea Asante, to make a repeat application for information to the Ghana Railway Development

Authority or the Ministry for Railway Development.

The Commission extends its compliments to both parties in this case.

YAW SARPONG BOQATENG, Esq
EXECUTIVE SECRETARY
23" FEBRUARY 2022
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