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THE RIGHT TO INFORMATION COMMISSION

AFR NO: RTIC/AFR/07/2021

THE MINISTER
MINISTRY OF DEFENCE
ACCRA

AND

KWAKU KROBEA ASANTE
FOURTH ESTATE
ACCRA

DETERMINATION IN RESPECT OF APPLICATION FOR REVIEW FILED BY
MR. KWAKU KROBEA ASANTE AGAINST REFUSAL TO RELEASE
INFORMATION REQUESTED BY MR. KWAKU KROBEA ASANTE

The Right to Information Commission (hereafter “The Commission”) makes this
determination pursuant to an application for review filed by Mr. Kwaku Krobea
Asante (“The Applicant”), a Journalist with The Fourth Estate. The application
(hereto attached as Exhibit 1) was dated 6th July 2021 and received by the
Commission on 8% July 2021. It was against the Ministry of Defence (“The
Respondent”), which had failed and/or refused to release to the Applicant certain

pieces of information he requested for in exercise of his rights under Article
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21(1)(H) of the 1992 Constitution of Ghana and Section 18 of the Right to

Information Act, 2019 (Act 989).

It was the complaint of the Applicant that, in a letter dated 28th April 2021
(Attached as Exhibit 2), he requested from the Respondent via its Information

Officer the following pieces of information:

“l. The total cost incurred in the Operation Vanguard fight against galamsey

from 2017 to 2020.
2. The annual cost of Operation Vanguard in 2017, 2018, 2019 and 2020.

3. The breakdown of the expenditure of Operation Vanguard in the years named

in point 2 above.

4. Any other cost incurred by your ministry in the fight against galamsey during

the above named period.”

Upon not receiving any response from the Information Officer the Applicant
applied for internal review of the refusal by the Information Officer to furnish
him with the requested information. This application is attached to this
determination as Exhibit 3. Exhibit 3 was dated 27th May 2021 and was
addressed to the Minister of Defence. However, after the application for internal
review, the Applicant received a letter from the Respondent dated 6th 2021 (Hereto

attached as Exhibit 3) saying that it had transferred the Applicant’s application



letter to the Office of the Chief of Staff, General Headquarters. That was the last

communication the Applicant received from the Respondent.

It must be pointed out that, upon receipt by the Commission of the Applicant’s
application for review, it wrote to the Respondent in a letter (Exhibit 5) dated 21st
July 2021 and received on 22nd July 2021. In the said letter the Commission
requested to be furnished with the justification for the refusal to grant the
Applicant access to the pieces of information he requested for. As of the date of
this determination by the Commission, the Respondent had failed and/or
refused to respond to the Commission’s request for justification. It must be
clarified here that the' Commission so wrote to the Respondent despite the
Respondent’s transfer of the Applicant’s application to the Office of Chief of Staff,
General Headquarters so that the Respondent could get the chance to shed light
on why it transferred the application within is enclave instead of calling for the
requested information from the department that holds it and furnishing same to

the Applicant.
ISSUE FOR DETERMINATION

Based on the facts and circumstances of this case, the Commission sets down

for its determination the issue:

Whether or not it was appropriate for the Ministry of Defence to have transferred

the Applicant’s application to the Office of Chief of Staff, General Headquarters.



RESOLUTION OF ISSUE

In resolving the issue set down for determination, it is important to reproduce

verbatim the relevant contents of Exhibit 4:

“2. The Right to Information (RTI) Act, 2019 (989), Section 20(1) states that where
a public institution is unable to deal with an application because the information

requested

“(a) Is not in the custody or control of the public institution, but to the knowledge
of the public institution, it is held by another public institution, the information

officer shall within two (2) days of the receipt of the application”

“(d) Transfer the application to. the relevant public institution and give written

notice of the transfer to the applicant.”

- 3. In light of the above provision, your application has been transferred to the

Office of the Chief of Staff, General Headquarters for their information and

necessary action on 6th May, 2021.”

Although the Commission did not receive any response from the Respondent
explaining why a transfer was necessitated within one Ministry, the Commission
took steps to ask questions from appropriate sources in an attempt to get the

right understanding about the Respondent’s administrative structures. From



these enquiries it came to the fore that the Respondent has two components,
being a civilian component and a military component. The military component
is headed by the Chief of Defence Staff, whose Prinicpal Officer is the Chief of

Staff at the General Headquarters.

The Minister of Defence is the overall head of the Respondent institution.
However, when an application in the nature of the one sent by the Applicant
herein is received by the Respondent, it has to be directed to the appropriate
component or arm where the requested information can be secured. One may
argue that, once both components fall under the Respondent institution, it
should not be difficult to call for a requested piece of information from either of
them so as to give same to an applicant for information. Although that is true,
the established administrative structures and workings of the Respondent
should not be disturbed, particularly, where a referral or transfer to the
appropriate component will maintain the sanctity of the administrative status

quo.

The Commission seizes this opportunity to intimate the importance of public
institutions appointing or designating information officers. Such officers will
have the duty to receive applications for information and liaise with appropriate
components or departments to assemble the requested information for

applicants. Equally important is the need for public institutions to publish



information manuals that will direct persons to the nature and sources of

information held by the public institutions.

Having made these observations, the Commission thinks that, per the
administrative workings of the Respondent, it was well within the Respondent’s
mandate under Section 20 (1) of Act 989, as quoted in Exhibit 4, to have
effected a transfer of the Applicant’s application to the Office of the Chief of Staff
at the General Headquarters, if that is the component or unit that holds the
information requested by the Applicant. The only default on the part of the
Respondent was that it did not effect the transfer within the two (2) days provided
for in Section 20 (1). ’I"he transfer was done within eight (8) days rather. Also,
in compliance with Section 20 (2) of Act 989, within three days upon receipt of
the transferred application, the Office of the Chief of Staff, General Headquarters
should have notified the Applicant. This was not done. These are the words of

Section 20 (2) of Act 989:

“Where a public institution receives a transfer of application under
paragraph (b) of subsection (1), the public institution shall notify the

applicant of the receipt of the application within three days after the

receipt of the application.”

The Commission hereby resolves the issue set down for determination by holding

that it was appropriate for the Respondent Ministry of Defence to have



transferred the Applicant’s application to the Office of Chief of Staff at the
General Headquarters. By the tenor of the transfer letter, it is the military
component of the Respondent headed by the Chief of Defence Staff that holds

the pieces of information requested by the Applicant.

The Commission points out that the failure of the Chief of Staff at the General
Headquarters to notify the Applicant of the receipt of his transferred application

amounts to breach of an obligation under Section 20 (2) of Act 989.

Under section 71 (2) (f) of Act 989, such a failure is liable to attract an

administrative penalty being imposed by the Commission:
“(2) A decision of the Commission may include

(f) imposition of an administrative penalty against the public institution
or relevant private body where the public institution or relevant private

body fails to comply with an obligation under this Act.”

In fact, under section 43 (c) of Act 989, one of the powers exercisable by the
Commission is the imposition of penalty in matters pending before the

Commission:

“(2) The Commission shall have the power to



(c) make any determination as the Commission considers just and
equitable including issuing recommendations or penalties in matters before

the Commission.”

Pursuant the powers of the Commission furnished under Sections 71(2) and 43

(c) of Act 989, the following order is hereby made:

The Applicant herein, Mr. Kwaku Krobea Asante, is ordered to follow
up on his application for information with the Office of the Chief of

Staff, General Headquarters; and

The Commission concludes its determination by admonishing the Chief of Staff,
General Headquarters, and indeed all heads of institutions, to act in compliance
with the dictate of Act 989 by notifying applicants for information of receipt of
their transferred applications when transfer is effected. This shall avoid a breach
of that statutory obligation enjoined under Act 989. Such compliance shall

forestall imposition of admm1strat1ve penalty by the Commission.
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YAW SARPONG BAE\TENG, Esq
EXECUTIVE SECRETARY
4TH JANUARY 2022

CC: Chief of Staff, General Headquarters



