THE RIGHT TO INFORMATION COMMISSION

ACCRA

AFR NO: RTIC/AFR/16/2021
ALEX ANTWI APPLICANT
P.0. BOX 5702
ACCRA
AND
KORLE BU TEACHING HOSPITAL RESPONDENT
ACCRA

DECISION IN RESPECT OF APPLICATION FOR REVIEW FILED BY MR. ALEX
ANTWI AGAINST REFUSAL TO GRANT ACCESS TO INFORMATION REQUESTED
BY MR. ALEX ANTWI

On 15" September 2021 the Right to Information Commission (hereafter “The Commission™)
received from Mr. Alex Antwi (“The Applicant™) a letter asking the Commission for redress of his
complaint against Korle Bu Teaching Hospital (“The Respondent™). The complaint concerned a
denial by the Respondent of the Applicant’s request for certain pieces of information pertaining to
contract tender. The Applicant’s request for information dated 5™ July 2021 was addressed to the
Chief Executive Officer of the Respondent institution. The request did not receive response from
the Respondent and so the Applicant deemed same as denied. He therefore applied to the Minister
of Health on 28" July 2021 for redress of the denial. In a letter dated 13" August 2021 and signed
by the Chief Director of the Ministry of Health for the Minister of Health, the Ministry of Health

referred the Applicant back to the Respondent on the ground that the information sought by the

Applicant did not pertain to the Ministry of Health. On 19" August 2021, the Applicant wrote back
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to the Chief Executive Officer of the Respondent institution drawing his attention to the referral
* from the Ministry of Health. The Applicant, still, did not receive any response from the
Respondent, hence his application to the C ommission aforementioned. The Commission wrote to
the Respondent in a letter dated 19" September 2021, and received on 22" September 2021, asking
for a justification for denying the Applicant’s request for ‘nformation. As of the date of this

determination. the Commission has not received any response from the Respondent.

The following pieces of information were requested by the Applicant from the Respondent in

respect of Sealed Quotation No. KBTH/PU/PQ/GDS/037/2021:

1. Photocopy of the evaluation report

2. Photocopy of the evaluation report on the last procurement made for same items captured
under the above tender

3. Photocopies of the under listed documents used to support the tender by participating

suppliers.

a) Valid Business Registration Documents

b) Valid Tax Clearance Certificate

¢) Valid SSNIT Certificate

d) Valid Public Procurement Authority Certificate

4. Record of date and time of submission of tender by bidders.

Since the Respondent chose not to respond to the Commission’s letter, the Commission is inclined
to apply the relevant provisions of the Right to Information, 2019 (Act 089) to determine whether
the requested pieces of inl'ornﬂatiom as outlined above, are exempt from disclosure or should be
disclosed. The Respondent’s lack of response to the Commission’s letter shall be addressed later

in this determination.

The Commission would like to point out a procedural mix-up regarding the Applicant’s request
for information vis a’ vis Act 989. Although the Applicant addressed his request for information
to the Chief Executive Officer of the Respondent institution, the request ought to have been

addressed rather, in the first instance, to the Information Officer (appointed or designated) of the
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Respondent institution. According to section 19 of Act 989, “An application to access information

shall be dealt with by the information officer of the public institution.” Per section 31 of Act 989,

*... aperson aggrieved by a decision of the information officer of a public institution may submit

an application for internal review of that decision to the head of the public institution.”

This means that the Chief Executive Officer of the Respondent institution, being the head of the
institution to whom the request for information was addressed, was actually the one to whom
should have been addressed the application supposedly for internal review. Rather, the application
for internal review was erroneously addressed to the Minister of Health. For purposes of right to
information. the Respondent is appropriately to be considered as a public institution while the

Ministry of Health is a distinct public institution.

After exhausting the internal review procedure of a public institution, an applicant can then lodge
an application for review with the Commission in the event of being dissatisfied with the decision

of the head of the public institution. In the words of section 66 (a):
66 ... an application to

(a) the Commission for a review of the decision of a public institution shall only be made
to the Commission after the applicant has exhausted all rights of internal review offered

by the public institution or relevant private body.

The Commission hereby points out that, notwithstanding the procedural mix-up engaged in by the
Applicant herein, his application for review is valid and his initial request for information stands

unaffected.

Having made these preliminary observations, from the documents available to it from only the
Applicant. on account of the fact that the Respondent failed to respond to the Commission’s letter

requesting for response, the Commission hereby makes the following findings of fact:

a. The Applicant’s request for information concerns a procurement activity: and

b. The information sought concerns information of third parties.
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From the Commission’s study of the documents available to it, it sets down the following issue for

its determination:

Whether or not the Applicant is entitled to be given the information he seeks from the

Respondent.

Since the Applicant’s request for information pertains to a procurement activity, aside Act 980,
there is the need to refer to what the Commission deems the relevant statute to see what it says
concerning the issue set down for determination. This is the Public Procurement Act, 2003 (Act
663), as amended. According to section 28(1) of Act 663, a procurement entity shall maintain a
record of procurement proceedings containing certain classes of information. Section 28(3)

provides that:

Subject to section 51 (2), the portion of the record referred to in subparagraphs (c) to (g) and (m)
of subsection (1) shall, on request, be made available to suppliers, contractors or consultants that
submitted tenders, proposa:.”.s', offers or quotations, or applied for prequalification afier a tender,
proposal, offer or quotation has been accepted or procurement proceedings have been terminated

without resulting in a procurement contract.

So which records are referred to in subparagraphs (c) to (g) and (m) of subsection (1) of section

28 of Act 6637 They include the following records of information:

(¢) Information relating to the qualifications, or lack of qualifications of suppliers or contractors
that submitted tenders, proposals, offers or quotations,

(d) the price, or the basis for determining the price and a summary of the other principal terms
and conditions of each tender, proposal, offer or quotation and of the procurement contract
if these are known to the procurement entity,

(e) a summary of the evaluation and comparison of tenders, proposals under section 69, offers
or quotations including the application of any margin of preference pursuant to section 60;

(f) if the tenders, proposals, offers or quotations were rejected, a statement to that effect and

the grounds for the rejection,
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(g) if. in procurement proceedings involving methods of procurement other than tendering, those
proceedings did not resull in a procurement contract, d statement to that effect and the

reasons...

(m) a summary of any requests for clarification of the prequalification or invitation documents,

the responses received as well as a summary of any modification of the documents.

From these provisions of Act 663, the Commission sees that there is a class of persons who are
entitled to be furnished with procurement records. This class of persons includes suppliers,
contractors or consultants that submitted tenders, proposal, offers or quotations, or applied for
prequalification afier a tender, proposal, offer or quotation has been accepted or procurement
proceedings have been terminated without resulting in a procurement contract. The question now
is. does the Applicant herein fall within this class of persons so as to qualify to be given

procurement records?

The Applicant herein requested to be furnished., first and foremost, with procurement evaluation
report. The question now is, is the procurement evaluation report the same as the procurement
records? The procurement evaluation report forms part of the procurement records. The
procurement records pertain to every document or information forming part of the procurement
process right from the request for the item by a department, for instance, through the contract
award to the purchase of the item. This presupposes that the class of persons who, by section
28(3) of Act 663, are entitled to be given procurement records are also entitled to be given
procurement evaluation repo.rt. The Commission however is of the view that the converse is not
entirely true, that whoever is not entitled to be given the procurement records is also not entitled
to be given the procurement evaluation report. Insofar as the evaluation report does not infringe

the exemption provisions under Act 989. it can be given out.

So. does the Applicant herein fall within the class of persons entitled to be given procurement
records. as per section 28(3) of Act 663? The Commission shudders to answer this question in
the negative. This is because the Applicant, in his request for information, did not identify

himself as someone who  was connected  with  Sealed  Quotation No.

.
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KBTH/PU/PQ/GDS/037/2021 i.e. he was not a supplier, contractor or consultant that submitted
tender. proposal, offer or quotation, or applied for prequalification after the tender, proposal,
offer or quotation had been accepted or procurement proceedings had been terminated without
resulting in a procurement contract. Not being so connected with Sealed Quotation No.
KBTH/PU/PQ/GDS/037/2021, the Applicant may be identified as a third party to that
transaction. However, within the context of the Applicant’s request for information, the
suppliers, contractors or consultants who were connected with Sealed Quotation No.
KBTH/PU/PQ/GDS/037/2021 are the third parties. Such information of third parties, under
sections 12 (2) and 16 (2) of Act 989, can only be given out by the third parties themselves or

with their consent.

According to section 34 (1) of Act 989, “Where the head of a public institution receives a notice
from the Commission of a hearing or an investigation pending before the Commission, the head
of the public institution shall inform the Commission of all third parties to whom the information
relates.” This means that the head of the Respondent institution, upon receiving the
Commission’s letter notifying about receipt of the Applicant’s application for review and
requesting for justification for denying his request for information, ought to have informed the
Commission about the third parties connected with Sealed Quotation No.
KBTH/PU/PQ/GDS/037/2021 i.e. the suppliers. contractors or consultants. That the head of the
Respondent institution failed to do this, and further failed to respond to the Commission’s letter

at all. can be assimilated to a breach of an obligation under Act 989.
Section 11 (1) of Act 989 provides as follows:

Il (1) Information which would reveal a trade secret, research, scientific, technical,
commercial, financial or labour related information supplied in confidence is exempt from

disclosure if the disclosure of that information can reasonably be expected to

(a) prejudice the competitive position of a person, a group of persons or an

organisation;

(b) adversely affect negotiations with a third party;
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(¢) result in undue loss or gain to a person, a group, a financial institution or any

other body:;

Likewise, section 16 (1), (2), (3) (a), (i) of Act 989 states that:

16. (1) Information the disclosure of which is unreasonable concerning the personal affairs of

an individual whether living or deceased is exempt from disclosure.

(2) Disclosure is unreasonable if it reveals or is likely to reveal information about the

individual s
(a) physical or mental health;
(b) business or trade secrets of commercial value: or
(¢) confidential professional, commercial or financial affairs.
(3) Disclosure is reasonable if
(a) the individual to whom the information relates gives prior consent;

(i) the information has already been made available to the public by the appropriate person,

authority or body

Sections 11 (1) and 16 (1), (2), (3) (a), (i) of Act 989, as quoted above, are titled “Economic
information of third parties” and “Disclosure of personal matters™ respectively. The important
question to ask, here, is, are the pieces of information being requested by the Applicant economic
information or personal matters of third parties? Even if they are personal matters of third parties,
would their disclosure be reasonable or unreasonable? In another breadth, would the entire pieces
of information being requested by the Applicant (not only those related to Sealed Quotation No.
KBTH/PU/PQ/GDS/037/2021) reveal a trade secret (of commercial value), research, scientific,
technical, commercial, financial or labour-related information of the suppliers who were

connected with Sealed Quotation No. KBTH/PU/PQ/GDS/037/20212
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A critical” examination of the pieces of information requested by the Applicant from the
Respondent shows that, save tax clearance certificates, none of the pieces of information
requested by the Applicant, being tender evaluation reports, suppliers® business registration
documents. SSNIT certificates, Public Procurement Authority certificates, angd record of date
and time of submission of tender by the bidders stands to reveal a trade secret (of commercial
value). research. scientific, technical. commercial, financial or labour-related information of the
suppliers who were connected with Sealed Quotation No, KBTHIPU/PQFGDSJ‘O.’%?;’ZOH. The
information requested by the Applicant, such as the business registration documents, SS-NIT
certificate and Public Procurement Authority certificate are all documents that are normally
required to be displayed by businesses and persons on their business and office premises,
Moreover, a tender evaluation report contains information that is innocuous to the economic,
trade. or business interests of entities or persons. Such information includes an Executive
Summary (speaking to summary evaluation data and award recomn'lendation), introduction
(Speaking 1o issues such-as the tendering process and pre-tender meeting), submission and
opening of tenders, tender evaluation approach, examination of tenders for responsiveness,
financial cvaluation, corrections and unconditional discounts (speaking to evaluated tender price

and ranking). and conclusion and recommendations.

Although the tender evaluation report forms part of the procurement records (as already
intimated in an earljer stage of this determination), the Commission is of the considered view
that disclosure of the tender evaluation reports requested by the Applicant herein is reasonable
for the following reasons: first, the disclosure is necessary to subject the activities of the
Respondent institution to public scrutiny; second, the disclosure does not unjustifiably damage
the reputation of any person or entity referred to in the information; third, the disclosure does
Not contravene any exemption provision in Act 989; fourth, the disclosure shall not have an
adverse effect on the affairs of any of the bidders or suppliers connected with Sealed Quotation
No. KBTH/P /PQ/GDS/037/2021: and fifth, the disclosure shall not prejudice the future supply

of information,
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The Comimission’s reasons set out above find grounding on section 16 (3) (¢), (d), (f), (g) and
(h) of Act 989:

16. (3) Disclosure is reasonable if
(¢) the disclosure is necessary in order (o subject government activities to public scrutiny,

(d) the disclosure does not unjustifiably damage the reputation of any other person

referred 1o in the information;

(/) the disclosure does not contravene a provision on exempt information specified in this

Act:
() the disclosure would not have an adverse effect on the affairs of the individual; and
(h) the disclosure would not prejudice the future supply of information.

Assuming. without admitting, that the tender evaluation report (which forms part of the
procurement records) cannot be released to the Applicant, in terms of section 28 (3).0f Act 663, as
amended. because he does not fall within the class of suppliers or bidders connected with Sealed
Quotation No. KBTH/PU/PQ/GDS/037/2021, attention is hereby drawn to section 85 of Act 989:
" Where an enactment in existence immediately before the coming into force of this Act provides
for the disclosure of information by a person or an authority, the disclosure of the information is
subject 10 1his Aet.” This means that so far as the release of the tender evaluation reports does not
contravene the exemption provisions under Act 989, any provision in Act 663, as amended, that

prevents the disclosure of tender evaluation report is overridden by Act 989.

The issue set down for determination by the Commission is: Whether or not the Applicant is
entitled to be given the information he seeks from the Respondent. Based on the analyses and
observations made by the Commission thus far, it hereby resolves this issue by holding that the
Applicant is entitled to be given the pieces of information he requested for, save the tax clearance
certificates. which are normally requested by individuals and entities for specific purposes or

transactions and from which the prospects of an individual or entity’s business operations can be
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gauged. This is because in line with sections 11 (1) and 16 (2) of Act 989, save tax clearance
certificates. none of the pieces of information requested by the Applicant, being tender evaluation
reports, suppliers’ business registration documents, SSNIT certificates, Public Procurement
Authority certificates. and record of date and time of submission of tender by the bidders reveals
a trade secret (of commercial value). research, scientific, technical, commercial, financial or
labour-related information of the suppliers who were connected with Sealed Quotation No.
KBTH/PU/PQ/GDS/037/202 I. Also, the release of the information requested by the Applicant is

reasonable. in terms of section 16 (3) of Act 989.

Before the Commission brings its decision to a close. it briefly turns attention to the disregard the
Respondent showed towards the Commission’s letter requesting for response. As has already been
pointed out earlier in this determination, the head of the Respondent institution had the
responsibility. upon receipt of the Commission’s letter, to inform the Commission about the third-

party suppliers whose information was being sought by the Applicant. Failure to do that amounted

to a breach of an obligation under Act 989,

Under section 71 (2) (f) of Act 989, such a failure is liable to attract an administrative penalty

being imposed by the Commission:
“(2) A decision of the Commission may include

(f) imposition of an administrative penalty against the public institution or relevant
private body where the public institution or relevant private body fails to comply with an

obligation under this Act.”

In fact. under section 43 (¢) of Act 989, one of the powers exercisable by the Commission is the

imposition of penalty in matters pending before the Commission:
“(2) The Commission shall have the power to

(b) make any determination as the Commission considers just and equitable including

issuing recommendations oOr penalties in matters before the Commission.” - et
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FINAL ORDERS

According to section 71 (4) of Act 989, “The Commission may issue directives that the_

Commission considers necessary for the enforcement of its decisions.” Proceeding on the

strength of this power, the Commission hereby makes the following Speuflc orders in respect of

the parties:

d.

Based on the Commission’s resolution of the issue set down for determination, the
Chief Executive of Korle Bu Teaching Hospital is ordered to ensure that, within 14
days from the day of service of this decision, the Applicant is provided with the
following pieces of information in  respect of - Sealed Quotation No.
l{BTI—]KPU!PQIGDS!OS’HZOZl:

1. Photocopy of the evaluation report

2. Photocopy of the evaluation report on the last procurement made for same items
captured under the above tender

3. Photocopies of the under-listed documents used to support the tender by

participating suppliers:
a. Valid Business Registration Documents
b. Valid SSNIT Certificate

¢. Valid Public Procurement Authority Certificate

4. Record of date and time of submission of tender by bidders.

b.
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The information ordered to be released to the Applicant under Paragraph (a) supra shall
atiract a reasonable charge of GH¢1.80 per sheet, where it is being released in hard
copy, either through printing or photocopying. If the information is to be emailed in PDF

Jormat, a charge of GH¢ 1,90 is to be applied.,




YAW SARPONG BOATENG, Esq
EXECUTIVE SECRETARY
23" FEBRUARY 2022
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Based on sections 71 (2) (f) and 43 (c) of Act 989, on account of the Respondent’s failure
to comply with its obligation under section 34 (1) of Act 989, an administrative penalty
of GH¢30,000 is imposed on the Respondent and this shall be payable to the
Commission not later than 14 days after receipt of this decision by the Commission by
the Respondent. The penalty so imposed shall attract an additional default penalty rate
of 10% on the principal penalty sum of GH¢30,000 in the event of default for any
additional 14 days thereafter.




